United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Court oi'Appeals, Districtof Columbia 


JANUARY TERM, 1912. 


No. 2382. 


88® 


MARION M. FOWLEI!, APPELLANT, 


VS. 


SUSANNAH FOWLER, SUSANNAH FOWLER, GUARDIAN 
AND SUSANNAH FOWLER, TRUSTEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED JANUARY 4, 1912. 


PRINTED JANUARY 22, 1912. 



COURT OF APPEALS OF THE DISTRICT OF COLOMBIA 

JANUARY TERM, 1912. 

No. 2382. 

MARION M. FOWLER, APPELLANT, 

VS. 

SUSANNAH FOWLER, SUSANNAH FOWLER, GUARDIAN, 
AND SUSANNAH FOWLER, TRUSTEE, APPELLEE. 

APPEAL FROM TI1E SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

INDEX. 

Original Print 


Caption. a 1 

Amended bill. 1 1 

Demurrer. 17 10 

Order sustaining demurrer. 18 10 

Appeal noted. 18 10 

Memorandum : Appeal bond filed. 19 10 

Directions to clerk for preparation of transcript of record. 19 11 

Assignment of errors. 19 11 

Clerk’s certificate. 21 11 


Judd & Drtweiler(Inc.),Printers, Washington, D. C., January 16, 1912. 












In the Court of Appeals of the District of Columbia. 


No. 2382. 

Marion M. Fowler, Appellant, 

vs. 

Susannah Fowler, &c. 


a Supreme Court of the District of Columbia. 

Equity. No. 30160. 

Marion M. Fowler, Complainant, 

• vs. 

Susannah Fowler, Susannah Fowler, Guardian; Susannah 
Fowler, Trustee; Walter P. Fowler. James E. Fowler, Annie S. 
Ogden, Alfred IT. Fowler, Emma E. Fowler, Bennett A. Fowler, 
Rose E. Flood, Lilly S. Fowler, Gertrude Fowler, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Amended Bill. 

Filec June 30, 1911. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 30160. 

Marion M. Fowler 
vs. 

Susannah Fowler et al. 

Now comes the plaintiff and by leave of Court, first had and ob¬ 
tained, amends his bill so that the same shall read as follows: 

1—2382a 
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In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

No. 30160. In Equity. 

Marion M. Fowler 
vs. 

Susannah Fowler, Susannah Fowler, Guardian; Susannah 
Fowler, Trustee; Walter P. Fowler, James E. Fowler, Annie S. 
Ogden, Alfred H. Fowler, Emma E. Fowler, Bennett A. Fowler, 
Rose E. Flood, Lilly S. Fowler, Gertrude Fowler, Defendants. 

The plaintiff Marion M. Fowler respectfully states to the Court: 

1. That he is a citizen of the United States and a resident 

2 of the District of Columbia and brings this suit in his own 
right. 

2. That the defendant Susannah Fowler is a citizen of the United 
States and a resident of the District of Columbia and is sued in her 
own right and as guardian and as trustee as is hereinafter shown. 

3. That all of tlie remaining defendants are citizens of the United 
States and residents of the District of Columbia with the exception 
of James E. Fowler who is a resident of the State of New York, and 
are sued in their own right. 

4. That James I. Fowler, late a citizen of the United States and 
resident of said District departed this life intestate in said District 
August 11, 1873, leaving as his sole next of kin and heirs at law the 
following named persons, to wit: The defendant, Susannah Fowler, 
his widow and children as follows: Walter P. Fowler, Annie S. 
Fowler, James E. Fowler, Alfred II. Fowler, Emma E. Fowler, Kate 
C. Fowler (also referred to as Katherine S. Fowler), Joseph J. 
Fowler, Marion M. Fowler, William E. Fowler, Bennett A. Fowler, 
Rose Fowler (also referred to as Rose A. Fowler), Lilly S. Fowler 
and Gertrude Fowler, all of whom were then residents of the District 
of Columbia. The said Walter P. Fowler, Annie S. Fowler and 
James E. Fowler were of full age, the other children were infants. 

5. That said James I. Fowler died possessed of personal estate of 
the value to wit: $749.00 and was seized and possessed of certain 
valuable real estate situate in the District of Columbia, and the State 

of Maryland, to-wit: Part of lot 2, square 515; lot 13 in 

3 square 462; lot 16 square 570; lot 4 in square 576; part of 
lot 49 in square 209 in the District of Columbia; house and 

lot at Bladensburg, Maryland, and lots 1 to 13 in square 36 in Hun¬ 
tington City, Maryland; that the said heirs at law were entitled to 
the above designated real estate and other real estate in said District 
and State which plaintiff is not now able to describe. 

6. That said Susannah Fowler was appointed administratrix Sep¬ 
tember 2, 1873, and was appointed guardian of the above-named 
children then under age. That she filed her first and final account 
as administratrix November 24, 1874, which showed an indebtedness 
to her of $707.36; that on the same day she filed an account as guar- 
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dian which showed she had collected as rents for said infants the sum 
of $1088, and claimed credits of $1434.08; that from the time of said 
account the said guardian has filed no account whatever. 

7. That by deed dated January 13, 1875, recorded February 20, 
1875, Liber 778, folio 88, one of the Land Records of the District of 
Columbia Richard Peters conveyed lot 5, square 515 to Susannah 
Fowler for $5285.00. 

8. That by deed of trust dated January 15, 1875, recorded Janu¬ 
ary 19, 1875, in Liber 775, folio 155, one of the land records of the 
District of Columbia said Susannah Fowler conveyed lot 5 square 
515 to Thomas E. Waggaman, trustee, to secure Richard Peters 
$2300, deferred purchase money. 

9. By deed of release dated February 18, 1876, recorded 

4 May 20, 1876, Liber 818, folio 428, one of said records, 
Thomas E. Waggaman, Trustee, releases trust of $2311.49 

on lot 5, square 515 to Susannah Fowler. 

10. Bv deed dated May 17, 1877, recorded May 18, 1877, Liber 

849, folio 493 of said land records Thomas D. TTodgkin et ux. con¬ 
veyed part of lot 3 in square 515 to Susannah Fowler for a considera¬ 
tion of $3500.00. 

11. By deed dated April 16, 1877, recorded May 4, 1877, Liber 
852, folio 227 of said land records Lydia -T. Coombs conveyed parts 
of lots 1, 2 and 32, square 690 to Susannah Fowler for a recited con¬ 
sideration of $4600, subject to a trust of $2,000.00. 

12. By deed dated April 17. 1877, recorded April 17, 1877, Liber 

850, folio 326 of said land records Susannah Fowler conveyed part of 
lot 5 square 515 to Lvdia J. Coombs for a recited consideration of 
$26.00. 

13* By deed dated April 23, 1877, recorded May 4, 1877, Liber 
852, folio 225 of said records Charles L. Coombs et ux., conveved 
parts of lots 1, 2 and 32 in square 690 to said Susannah Fowler for 
a recited consideration of $550 subject to a trust of $2500.00. 

14. By deed dated June 30, 1877, recorded July 9, 1877, Liber 
855, folio 374, one of said records Susannah Fowler, guardian et al., 
conveyed lot 16 in square 570 and lot 4 in square 576 to Burr R. 
Tracey for a recited consideration of $3132.00. 

15. Bv deed dated July 7, 1877, recorded Julv 9, 1877, Liber 855. 
folio 353, one of said records Wm. B. Jackson conveys lots 

5 78 and 79 in Chas. T. Davis’ Subdivision in square 193 to 
Susannah Fowler in trust for minor children of James I. 

Fowler for a recited consideration of $8426. 

16. By deed of trust dated July 7, 1877, recorded July 9, 1877, 
Liber 855, folio 349 of said records Susannah Fowler conveyed lot. 
79 in square 193 in Chas. T. Davis’ subdivision to R. T. Morsell and 
Charles T. Davis to secure Wm. B. Jackson $2700 purchase money. 

17. By deed of trust dated July 18, 1877, recorded July .18, 1877, 
in Liber 862, folio 230 Susannah Fowler conveyed lot 7 in square 
319 to Ewell A. Dick, trustee, to secure John W. Dick $500. 

18. By deed of trust dated August 29. 1877, recorded September 
18, 1877, Liber 869, folio 133 of said records Susannah Fowler con- 
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veyed lots 79 and 80 square 193 to Wm. Argue, trustee, to secure 
E. J. Sweet $300 deferred purchase money. 

19. By deed of release dated April 29, 1878, recorded May 21, 
1878. Liber 887 folio 433 of said records William F. Holtzman re¬ 
leased trust of $2000 given by Tims. D. Hodgkin et ux., on part of 
lot 3 square 515, to Susannah Fowler. 

20. By deed of trust dated April 26, 1878, recorded May 20, 1878, 
Liber 888, folio 231 of said records Susannah Fowler conveyed part 
of lot 3 square 515 to Wm. F. Holtzman, trustee to secure D. L. 
Morrison $2500. 

21. Bv deed dated July 6, 1878, recorded July 17, 1878, Liber 
890 folio 2 of said records .Tames E. Fowler et ux., conveyed all in¬ 
terest in estate of James T. Fowler to Mrs. Susannah Fowler for a re¬ 
cited consideration of $800. 

6 22. By deed of release dated August 9, 1878, recorded Sep¬ 
tember 3, 1878, Liber 888, folio 114 of said records Wm. F. 

Holtzman. trustee, released parts of lots 1, 2 and 32 square 690 to 
Susannah Fowler. 

23. Quit-claim deed dated November 10. 1878, recorded November 
23. 1878, in Liber 888 folio 483 one of said land records Stephen J. 
Dallas conveyed part of lot 7. square 319, to said Susannah Fowler. 

24. By deed of release dated November 11. 1878, recorded Novem¬ 
ber 23. 1878. Liber 888, folio 454. one of said land records, John A. 
Dick, trustee, conveved part of lot 7. square 319 to Susannah Fowler. 

25. By deed of release dated November 11, 1878, recorded Novem¬ 
ber 23. 1878, Liber 888, folio 480. one of said land records Ewell A. 
Dick, trustee, conveyed part of lot 7. square 319 to Susannah Fowler. 

26. That by deed of trust dated November 11, 1878. recorded No¬ 
vember 23, 1878, in Liber 888. folio 487. said Susannah Fowler con¬ 
veyed part of Lot 7. square 319 to Samuel W. Bittenhouse, et ah, 
trustees to secure a loan of $3,000. 

27. That by deed dated October 1. 1878, recorded October 26, 
1878. in Liber 901. folio 134, one of said land records, said Susannah 
Fowler, conveyed part of lot 3, square 515 to John O. Evans for a 
consideration of $5,000, subject to a trust of $2500. 

29. That deed dated December 16. 1878, recorded December 20, 
1878, in Liber 903, folio 230, Susannah Fowler, Trustee, 

7 et ah, conveved lot 78, square 193 to Matthew T. Wallace 
for $4700. 

29. That deed dated December 10. 1878. recorded December 20, 
1878, in Liber 903. folio 232, said Susannah Fowler, guardian, et ah, 
conveyed part of lot 2 in square 515 to Matthew T. Wallace. Sold 
under a decree in Equity 4313 for a consideration of $2,000. 

30. That by deed of trust dated January 12, 1880, recorded Janu¬ 
ary 13, 1880. in Liber 931, folio 441 of said records, Susannah 
Fowler conveyed part of lots 1, 2 and 32 in square 690 to "Reginald 
Fendall. et ah, to secure the payment of $2,000. 

31. That by deed dated March 28. 1881. recorded May 2, 1881, 
in Liber 968, folio 323, one of said records, Susannah Fowler, et ah, 
conveyed lot 13, Square 462. to Chas. D. Bond for a recited considera- 
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tion of $1500. Susannah Fowler signed this deed in her own right 
and as guardian. 

32. That by deed of trust dated September 20, 1881, recorded Sep¬ 
tember 27, 1881, in Liber 983, folio 119, of the said land records, 
Susannah Fowler conveyed parts of lots 1, 2 and 32, square 690 to 
William F. Holtzman, trustee to secure the payment of $2250. 

33. That by deed of release dated January 11, 1883. recorded 
January 16, 1883, in Liber 1029, folio 127, one of said records, 
Reginald Fendall, et al., trustees, released lots 1, 2 and 32, square 
690 to Susannah Fowler. 

34. That bv deed of trust dated January 13, 1883, recorded Janu¬ 
ary 13, 1883, in Liber 1031, folio 50. Susannah Fowler con- 

8 veved lots 1, 2 and 32, square 690 to Christian Ruppert, et al., 
trustees, to secure the payment of $3,000. 

35. That by a release dated December 8, 1887, recorded December 
12, 1887, in Liber 1234, folio 410, one of said land records, William 
T. Holtzman, trustee, released lots 1, 2 and 32, square 690, to Susan¬ 
nah Fowler. 

36. That by deed of trust dated December 1, 1897, recorded De¬ 
cember 12, 1887, folio 408, liber 1284, the said Susannah Fowler 
conveyed part of lot* 1, 2 and 32, square 690 to Christian Ruppert 
to secure the payment of $4,000. 

37. That by deed dated October 15, 1888, recorded October 22, 
1888, in liber 1352, folio 11, one of said records, Susannah Fowler 
(widow), conveyed Lot 7. square 319 to Louis IT. Emmert, subject 
to a trust of $4500. The recited consideration is $9,000. 

38. That by quit-claim dated March 1, 1892, recorded March 9, 
1892, in Liber 1663, folio 172 Susannah Fowler conveyed part of 
lot 13, square 589 to Aquila Sayles. Made to correct deed dated 
September 31, 1871, liber 662, folio 55. 

39. That by deed dated December 21, 1905, recorded December 
21, 1905, in Liber 2983, folio 345, one of said records George II. 
Siebel conveyed part of lot 4, square 906, to Susannah Fowler for a 
recited consideration of $10. 

40. That by deed dated October 29. 1904, recorded November 8, 
1904, in liber 2933, folio 165, Joseph R. Hill, et ux.. conveyed to 
Susannah Fowler lots 135 of Washington Brick Machine Co. Sub¬ 
division of lots 100 to 108 inclusive, square 1063. 

41. That by release dated January 13, 1904, recorded Janu- 

9 ary 14, 1904, in liber 2796, folio 204, Albert A. Wilson and 
John B. Larner, Trustees, released lot 50 of Augustus Davis' 

Subdivision of lot 8, square 513, to Susannah Fowler. 

42. That by deed dated December 22, 1903, recorded January 12, 
1904, in Liber 2796 in folio 187, Matilda G. Iredell, et al., conveyed 
lot 50 in Augustus Davis* Subdivision of lot 8, square 513 to Susan¬ 
nah Fowler for a recited consideration of $10. 

43. That deed dated December 16, 1904, recorded December 22, 
1904, in Liber 2883, folio 368, one of said records Joseph R. Hill, 
et ux., conveyed lot 182 of Edgar E. Caddis* subdivision of Block 4 in 
Todd & Browns* Subdivision of part of the tract of land known as 
Mt. Pleasant and Pleasant Plains as per plat of said Gaddis* sub- 
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division recorded in book 13, folio 129, Surveyors’ Office of the Dis¬ 
trict of Columbia, the same being 752 Harvard Street, N. W. to 
Susannah Fowler. 

44. That bv deed dated September 10, 1910, recorded September 
16, 1911, in liber 3355, folio 382. one of said records Susannah Fow¬ 
ler for a consideration of one dollar conveyed Lot 4, square 900, to 
William T. Ballard in trust to manage and control, collect rents and 
to pay to party of first part as long as she lives, and at her death to 
make certain other disposition thereof. 

45. That by deed of trust dated January 28, 1874, recorded Febru¬ 
ary 11. 1874. in Liber 742, folio 237, one of the land records of the 

District of Columbia, Walter P. Fowler, et ux., conveyed all of 

10 the right, title and claim in the estate of the said James I. 
Fowler, including both real and personal estate to Charles B. 

James. Trustee, to secure Susannah Fowler $2,000 at six per cent 
interest. 

46. That sometime during the minority of the plaintiff herein the 
said Susannah Fowler purchased a farm located in Prince George 
County, Maryland, known as “Highland Farm,” and sold the same to 
Alonzo O. Bliss to wit: $13500. 

47. That by deed dated August 27, 1909. recorded August 31. 
1909. in Liber 3253, folio 280 of the said records Susannah Fowler 
conveyed lot 135 in the Washington Brick Machine Company's 
Subdivision of lots 101 to 108 inclusive in Square 1003 to Alfred H. 
Fowler for a recited consideration of ten dollars. 

48. Plaintiff avers that the defendant now holds title of record 
to property known as 453 M Street, N. W. Washington, D. C.. the 
same being designated as lot C Square 513, and also 752 Harvard 
Street. N. W., the same being lot 82 in square 2887. Plaintiff avers 
that these properties were purchased in whole or in part by the funds 
of the estate of the late James T. Fowler, deceased, and that the de¬ 
fendant holds them in trust for the heirs of the said James T. Fowler. 

49. That plaintiff is informed and believes and therefore avers that 
said Susannah Fowler has certain shares in the Washington Six 
per cent Permanent Building Association and that the same have 
been purchased in whole or in part by funds belonging to the estate 
of the said .Tames T. Fowler. 

50. That plaintiff is informed and believes and therefore 

11 avers that other real estate and that mentioned herein as 
well as personal property has been purchased in whole or in 

part by the funds belonging to the estate of .Tames T. Fowler. The 
plaintiff is however unable to state the location or description of the 
said property. 

51. That the defendant Susannah Fowler has paid various sums 
of money by way of expenses or otherwise to the heirs at law and dis¬ 
tributees of the said James T. Fowler, deceased. That the plaintiff 
was twelve years of age at the time of the death of his father and con¬ 
tinued to live at the home until he was seventeen. That he then 
went to the farm in Maryland wdiere he worked until he was twenty 
years of age. That the entire sum received from the estate by this 
plaintiff amounted to $125 in cash. 
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52. That advancements of large sums of money, the amount of 
which is unknown to the plaintiff were made from time to time to 
other heirs of the said James I. Fowler. That upon arriving at his 
majority this plaintiff asked the defendant herein to make an ac¬ 
counting of the property received from his father. That the defend¬ 
ant thereupon informed him that the estate had all been spent and 
that she had no part of it. Plaintiff states that upon information 
and belief he avers that said statement of the defendant was not true 
for she had received a great deal of money from the estate and had 
used it as her own, counting it with her own property and using it as 
her own, when as a. matter of fact the money and property so used 
was the property and money of the estate and at the proper time 
should have been distributed to the next of kin and heirs at 

12 law of the said James T. Fowler, deceased. 

53. The plaintiff relied upon the statement of said Susan¬ 
nah Fowler mentioned in the preceding paragraph and did not dis¬ 
cover this statement to be untrue, and that there was property which 
belonged to the said James 1. Fowler’s heirs and next of kin until 
about three months ago when the said plaintiff was called upon to 
sign a quit claim against a part of the said estate which terminated in 
a suit in equity to remove the cloud from the title (Bond v. Fowler 
Eq. No. 29915). While making inquiries concerning said trans¬ 
action plaintiff discovered the statement made to him at the time of 
his majority by the defendant Susannah Fowler to be untrue and that 
there was at that time and there still is money and property belong¬ 
ing to said estate that should be accounted for and distributed. 

54. That the plaintiff is not able to ascertain the amounts re¬ 
ceived by the defendant and on behalf of the said heirs at law and 
next of kin of whom this plaintiff is one and there is no way by which 
he can ascertain such facts except by discovery from the defendant 
herself. 

55. That after the discoverv of the fact that there are still assets 
in the estate of the said James I. Fowler the plaintiff requested the 
defendant to make a statement of the account and to settle the same, 
but the said defendant told him that it was none of his business and 
refused to make any statement whatever in relation thereto. 

56. Plaintiff avers that he is remediless save in this Honorable 
Court and under the circumstances he is entitled to have dis- 

13 covery and account and distribution made to the parties en¬ 
titled thereto under and by direction of this Honorable Court. 

57. That plaintiff is advised, believes and therefore avers that he is 
entitled to discovery as to the several transactions hereinbefore re¬ 
ferred to and is entitled to have the following interrogatories an¬ 
swered by the defendant Susannah Fowler, to wit: 

(a) What disposition was made of the house and lot located in 
Bladensburg, Maryland, referred to in paragraph 5 of this bill? 
If sold what became of the proceeds thereof? 

( b ) What disposition was made of the parcel of land located in 
Huntington City, Maryland, referred to in paragraph 5 of +his bill? 
If sold what became of the proceeds thereof? 

(c) From what sources w T as the property referred to in paragraph 
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8, 16, 17, 18, 20, 26, 30, 32, 34, and 36 of this bill obtained? How 
much thereof was derived from the estate of said James I. Fowler, 
deceased? What disposition was made of the various sums re¬ 
ceived from the sale thereof? 

( d ) What disposition did defendant make of the various sums of 
money referred to in paragraphs 12, 14, 27, 28, 29, 31, and 37 of 
this bil? 

(e) From what sources were the various sums obtained to pur¬ 
chase the several pieces of property referred to in paragraphs 7, 10, 
11, 13, 15, 39, 40. 42, 43 and 46 of this hill? How much thereof 
was derived from the estate of the said James T. Fowler, deceased? 

(/) How much money did defendant pay to procure the various 
releases referred to in paragraphs 9, 19, 22, 24, 25, 33, 35, 

14 and 41 of this bill? How much thereof was derived from the 
estate of said James 1. Fowler, deceased? 

(< 7 ) From what sources defendant derived the $800.00 referred 
to in paragraph 21 of this bill? How much thereof was derived from 
the estate of the said James I. Fowler, deceased? What disposition 
defendant, Susannah Fowler, made of the interest of James E. Fow¬ 
ler, et ux., in said estate. 

(h) From what sources and with what funds did the defendant de¬ 
rive the property known as lot 4, square 906 and conveyed by deed 
dated September 16, 1910, recorded in Tiber 3355, folio 382, to Wil¬ 
liam T. Ballard? What was the consideration for said conveyance? 
What are the provisions of the will dated May 6, 1905, and referred 
to in said deed? 

( i ) From what source defendant derived the $2,000 referred to in 
paragraph 45 of this bil? How much thereof was derived from the 
estate of said James T. Fowler deceased. How much of said sum, if 
any, has been repaid by said Walter P. Fowler, et ux? 

\j) From what sources did defendant derive the consideration 
paid or exchanged for the property referred to in paragraph 46 of 
this bill? What part thereof was derived from the estate of the late 
James T. Fowler, deceased? What has defendant done with the 
consideration for which the defendant sold said farm to Alonzo O. 
Bliss? 

(k) How many shares does the defendant own in the Washington 
Six Per Cent Permanent Building Association or any other build¬ 
ing association? How much of the purchase price thereof was ob¬ 
tained from the estate of the said James T. Fowler, deceased? 

15 ( l ) What real estate not mentioned in this hill has defend¬ 
ant held belonging to the estate of said James T. Fowler, de¬ 
ceased? Has she loaned upon real estate any sums belonging to 
estate of James T. Fowler, deceased, not referred to in this bill. 
If so, how much and upon what real estate? 

(m) What sums if any has defendant by way of advancement or 
otherwise paid to each of the next of kin and heirs at law of said 
James T. Fowler, deceased? 

(n) What property if any has defendant transferred or con¬ 
veyed to each of the next of kin and heirs at law of said James I. 
Fowler, deceased? 
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( o) What disposition has defendant made of the rents and 
profits of lot 49, square 209? 

(p) What was the actual consideration received from the sale of 
property referred to in paragraph 47 of this bill? What disposition 
was made of said proceeds? What interest did the estate of James I. 
Fowler, deceased, have in said property? 

Premises considered, Plaintiff prays: 

1. That process may issue requiring the defendants to appear in 
this Honorable Court by a day certain therein to be named to answer 
the exigencies of this bill. 

2. That the defendant Susannah Fowler may be required to an¬ 
swer under oath the allegations of this bill and to discover specifically 
the matters and things set forth in the interrogatories hereinbefore 
set out. 

3. That pending this suit and perpetually thereafter the defend¬ 

ant Susannah Fowler may be enjoined from disposing of any 

16 of the property referred to in this bill or any other property 
which she may have paid for in whole or in part from funds 

derived from the estate of the said James I. Fowler, deceased. 

4. That the defendant Susannah Fowler may be required to ac¬ 
count in this cause for the property and money received by her from 
the estate of the said James I. Fowler since the statement of her ac¬ 
count as administratrix and since the statement of her account as 
guardian November 24, 1874. 

5. That distribution may be made according to law of the sums 
found to be due to the next of kin and heirs at law of the said James 
I. Fowler,'deceased. 

6. That this cause may be referred to the Auditor of this Court 
for the purpose of stating the account and winding up the affairs of 
the estate of the said James I. Fowler, deceased, and also of the mat¬ 
ter of the guardianship of the infants of James I. Fowler, as they 
were at the time of the statement of said account November 24, 1874. 

7. For such other and further relief as to the Court may seem 
proper and the exigencies of the case may require. 

MARION M. FOWLER, Plaintiff. 

JNO. A. THOMPSON, 

WILSON & BARKSDALE, 

Attorneys for Plaintiff. 

Marion M. Fowler being first duly sworn deposes and says that he 
has read the foregoing and annexed bill by him subscribed 

17 and knows the contents thereof; that the statements therein 
made of his own knowledge are true and those made upon in¬ 
formation and belief he believes to be true. 

MARION M. FOWLER. 

Subscribed and sworn to before me this 30th day of June, 1911. 

[SEAL.] CHAS. A. BAKER, 

Notary Public, D. C. 


2—2382a 





10 


MARION M. FOWLER VS. SUSANNAH FOWLER, ETC. 


Demurrer. 

Filed July 13, 1911. 

******* 

The defendant, Susannah Fowler, in her own right, as Guardian 
and as trustee, says that the Bill as Amended (or Amended Bill) is 
bad in substance. 

GEO. C. GERTMAN, 

JOHN RIDOUT, 

Attorneys for Defendant. 

Note.— Among the matters of law to be urged on this demurrer 
are : 

1. It appears that the plaintiff has been guilty of laches. 

2. On the face of the Bill it appears that the plaintiff if entitled 
to any relief has a full, complete and adequate remedy at law. 


18 Order Sustaining Demurrer. 

Filed October 30, 1911. 

******* 

This cause coming on to be heard upon the Amended Bill and the 
Demurrer thereto of the defendant Susannah Fowler, acting in her 
own right and as Guardian and Trustee after argument by Counsel 
on both sides and due consideration, it is adjudged and ordered that 
said Demurrer be and it is hereby sustained; 

Whereupon Counsel for plaintiff electing, in open Court, to stand 
upon his Amended Bill and declining to avail himself of the leave 
to amend proffered by the Court, It is this 30th, day of October, 
1911, adjudged, ordered and decreed that the said Amended Bill in 
this cause be and it is hereby dismissed as against said defendant 
Susannah Fowler in her own right and as Guardian and Trustee 
with costs to be taxed by the Clerk and that the said defendant 
Susannah Fowler have execution therefor as at law. 

WRIGHT, Justice. 


From this decree the plaintiff in open Court this 30" day of 
October. 1911. prays an appeal to the Court of Appeals and on his 
application the penalty of the bond for costs on appeal is fixed at 
$ 100 . 00 . 

WRIGHT 


19 Memorandum. 

November 16, 1911.—Appeal bond filed. 
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Directions to Clerk for Preparation of Transcript of Record. 

Filed November 17, 1911. 

****** * 

The clerk will please include in the transcript of record in the 
above entitled cause, the following:— 

The Amended bill, tbe demurrer to same and the order dismiss¬ 
ing the bill and appeal. 

Memo, of Appeal bond filed. 

This designation. 

Assignment of Errors. 

JOHN A. THOMPSON, 

WILSON & BARKSDALE, 

Attorneys for Plaintiff. 

Assignment of Errors. 

Filed November 21, 1911. 

******* 

The Court erred: 

First. In dismissing the amended bill of complaint on the ground 
of laches. 

20 Second. In sustaining the demurrer of defendant Susannah 
Fowler to the amended bill. 

Third. In holding the amended bill of complainant to be insuffi¬ 
cient to demand answer from the defendant. 

JNO. A. THOMPSON, 

WILSON & BARKSDALE, 

Attorneys for Complainant. 

21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
20, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 30160 in Equity, wherein Marion 
M. Fowler is Complainant and Susannah Fowler, <fec., et al. are De¬ 
fendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
13th day of December, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2382. Marion M. Fowler, appellant, vs. Susannah Fowler, &c. 
Court of Appeals, District of Columbia. Filed Jan. 4, 1912. Henry 
W. Hodges, clerk. 
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IN THE 


Court of Appeals of the District of Columbia. 


Marion M. Fowler, Appellant, 
vs. 

Susannah Fowler, et al., Appellees. 


No. 30 , 160 . 


BRIEF FOR APPELLANT. 


STATEMENT. 

This is an appeal by the plaintiff from a decree of the Su¬ 
preme Court of the District of Columbia, sustaining the de¬ 
murrer to and dismissing the bill of the plaintiff in the above 
entitled cause. 

The amended bill of complaint filed June 30 , 1911 , set forth, 
that one James I. Fowler, late a citizen of the United States 
and a resident of the District of Columbia, departed this life 
intestate in said District, August 11 , 1873 , leaving as his sole 
next of kin and heirs at law the following named persons, to 
wit: the defendant Susannah Fowler, his widow, and children 
as follows: Walter P. Fowler, Annie S. Fowler, James E. 
Fowler, Alfred H. Fowler, Emma E. Fowler, Kate C. Fowler 
(also referred to as Katherine S. Fowler), Joseph J. Fowler, 
Marion M. Fowler, William E. Fowler, Bennett A. Fowler, 
Rose Fowler (also referred to as Rose A. Fowler), Lilly S. 
Fowler and Gertrude Fowler, all of whom were then residents 
of the District of Columbia. The said Walter P. Fowler, Annie 
S. Fowler and James E. Fowler were of full age, the other 
children were infants. 

That said James I. Fowler died possessed of personal estate 
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of the value, to wit: $ 749 . 00 , and was seised and possessed of 
certain valuable real estate situate in the District of Columbia, 
and the State of Maryland, to wit: Part of Lot 2 , Square 515 ; 
Lot 13 , Square 462 ; Lot 16 . Square 570 : Lot 4 . Square 576 : 
part of Lot 49 , Square 209 , in the District of Columbia; house 
and lot at Bladensburg, Maryland, and Lots 1 to 15 , Square 36 , 
Huntington City. Maryland: that the said heirs at law were 
entitled to the above designated real estate and other real estate 
in said District and State which plaintiff is not now able to 
describe 

That said Susannah Fowler was appointed administratrix 
September 2 , 1873 , and was appointed guardian of the above- 
named children then under age. That she filed her first and 
final account as administratrix November 24 , 1874 , which 
showed an indebtedness to her of $ 707 . 36 ; that on the same day 
she filed an account as guardian which showed she had collected 
as rents for said infants the sum of $ 1 , 088 . 00 , and claimed 
credits of $ 1 , 434 . 08 : that from the time of said account the 
said guardian has filed no account whatever. (Rec. 3 .) 

That the said Susannah Fowler has paid various sums of 
money by way of expenses or otherwise to the heirs at law and 
distributees of the said James I. Fowler deceased. That the 
plaintiff was twelve years of age at the time of the death of 
his father and continued to live at the home until he was seven¬ 
teen years old. That he then went to the farm in Maryland 
where he worked until he was twenty years of age. That the 
entire sum received from the estate by this plaintiff amounted 
to $ 125.00 in cash. (Rec. 6 .) 

That advancements of large sums of money, the amount of 
which is unknown to the plaintiff, were made from time to time 
to other heirs of the said James I. Fowler. That upon arriving 
at his majority this plaintiff asked the defendant herein, Su¬ 
sannah Fowler, to make an accounting of the property received 
from his father. That the said defendant thereupon informed 
him that the estate had been spent and that she had no part 
of it. Plaintiff states that upon information and belief he avers 
that said statement of the said defendant was not true, for she 
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had received large sums of money from the estate and had used 
it as her own, counting it with her own property and using it 
as her own, when as a matter of fact the money and property 
so used was the property and money of the estate and at the 
proper time should have distributed to the next of kin and heirs 
at law of the said James I. Fowler deceased. (Rec. 7 .) 

That the plaintiff relied upon the statement of said Susannah 
Fowler mentioned in the preceding paragraph and did not 
discover this statement to be untrue,and that there was prop¬ 
erty which belonged to James I. Fowler's heirs and next of 
kin until about three months ago when the said plaintiff was 
called upon to sign a quit-claim against a part of the said estate 
which terminated in a suit in equity to remove the cloud from 
the title (Bond vs. Fowler, Equity No. 29 , 915 ). While mak¬ 
ing inquiries concerning said transaction, plaintiff discovered 
the statement made to him at the time of his majority by the 
defendant Susannah Fowler, to be untrue and that there was 
at that time and there still is money and property belonging to 
said estate that should be accounted for and distributed. 
(Rec. 7 .) 

That the plaintiff is not able to ascertain the amounts re¬ 
ceived by the defendant on behalf of the said heirs at law and 
next of kin whom the plaintiff is one, and there is no way by 
which he can ascertain such facts except by discovery from 
the defendant herself. (Rec. 7 .) 

That after the discovery of the fact that there are still assets 
in the estate of the said James I. Fowler, the plaintiff requested 
the defendant to make a statement of the account and to settle 
the same, but the said defendant told him that “it was none of 
his business” and refused to make any statement whatever in 
relation thereto. 

The bill further set forth a number of real estate transac¬ 
tions to which the said defendant Susannah Fowler has been a 
party and which it is averred by the plaintiff has been pur¬ 
chased in whole or in part by the funds belonging to the estate 
of said James I. Fowler, deceased. 

The plaintiff further avers that the said defendant Susannah 
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Fowler now holds title of record to property known as 453 M 
Street Northwest, Washington, D. C„ the same being desig¬ 
nated as Lot C, Square 513 , and also 752 Harvard Street 
Northwest, Washington, D. C, the same being Lot 82 , Square 
2887 . Plaintiff avers that these properties were purchased in 
whole or in part with the funds of the estate of the late James 
I. Fowler deceased, and that the said defendant holds them in 
trust for the heirs of the said James I. Fowler. (Rec. 9 .) 

That there is still property of the estate of said James I. 
Fowler, to wit: Lot 49 . Square 209 , title of which is now in the 
heirs of said James I. Fowler: which said property has not 
been partitioned and of which the said Susannah Fowler has 
had control and received the rents and profits. 

That the plaintiff is remediless save in a court of equity and 
under the circumstances he is entitled to have discovery, ac¬ 
count and distribution made to the parties entitled thereto 
under and bv direction of the aforesaid court. 


ASSIGNMENT OF ERRORS. 

The court erred: 

First: In dismissing the amended bill of complaint on the 
ground of laches. 

Second: In sustaining the demurrer of defendant Susannah 
Fowler to the amended bill. 

Third: In holding the amended bill of complaint to be in¬ 
sufficient to demand answer from the defendant. 


ARGUMENT. 


It is submitted that the sole justification for the existence of 
the doctrine of laches is, that there may and do arise cases in 
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which, though the original equity of the demands of the com¬ 
plainant be admitted, yet he has knowingly slept on his rights 
as to admit such change of condition of other parties interested 
as will render it unconscionable for a court of equity to enforce 
the original rights. This doctrine should be limited in its ap¬ 
plication to cases of this kind. 

In the case at bar, not only have the interests of no third 
parties intervened, but there is nothing that can be suggested 
that would render the rectification of the original fraud a pres¬ 
ent injustice between the original parties. 

The defendant takes the position, that the faith of one person 
in another's integrity, even when such faith is justified by the 
close fiduciary relation of guardian and ward and trebly rein¬ 
forced when you consider the close family relationship exist¬ 
ing, that of mother and child, that such a faith shall be held to 
have been improperly held, and as such, to have rendered the 
one so holding it guilty of such a negligence as will defeat his 
claim for redress when he has discovered his right and will 
protect the guilty one in the possession of his ill-gotten gain. 
Such a position is condemned in Perhiem z’s. Randolph, 4 
How. (Miss.), 451 , where it was claimed that the party might 
have found the representation as to title to have been false by 
examination of the record; and again in 

Murphy z's. Kirby, 3 App. D. C., 207 ; 

Miller vs. Ash. 156 Cal., 544 : 

Trerelyan z's. Charter, n Cl. and Fin., 714 ; 

Krohn rs. Williamson, 62 Fed. 869 ; 

French z’s. Woodruff. 25 Cal..' 339 . 

The case made by the bill and admitted by the demurrer is 
one of gross fraud practiced upon one who because of the close 
relationship existing relied upon a statement made to him when 
he reached his majority and who did not discover said state¬ 
ment to be untrue until about three months prior to the filing 
of this suit. The case, therefore, is one of such character as 
appeals with peculiar force to a court of conscience and one in 
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which a court of equity takes a special satisfaction in redressing 
such wrongs practiced upon innocent persons. 

The only objection to the relief prayed is the lapse of time 
between the perpetration of the fraud and the bringing of the 
suit, and it is conceived that the only question presented upon 
this record is, whether the complainant has been guilty of such 
laches as precludes his obtaining relief in a court of equity. 

“It has been repeatedly said that the doctrine of laches 
depends upon the circumstances of each particular case; 
and, whilst in the abstract this is true, it is apt to be mis¬ 
leading if the constituent and essential elements which go 
to make up laches, in the technical sense of the term are 
overlooked or disregarded. Strictly speaking, and using 
the term as it is understood in the law, laches is such neg¬ 
lect or omission to assert a right as taken in conjunction 
with lapse of time more or less great, and other circum¬ 
stances causing prejudice to an adverse party, operates as 
a bar in a court of equity. * * * Mere lapse of time, 

without more, unless' sufficient to amount to and constitute 
the bar of the statute of limitations, will not be sufficient.” 
Demuth vs. Bank, 85 Md., 326 . 

I. 

In the first place, the delay of complainant in this case has 
not been extraordinary or unreasonable when there is taken 
into consideration the relationship existing between the par¬ 
ties. mother and son, and the absolute faith on the part of com¬ 
plainant in the integrity and truthfulness of said parent. What 
in the judicial opinion constitutes unreasonable delay and the 
staleness of a claim may be best understood from noting the 
periods which the courts have had in mind in some of those 
cases where the subject of laches has been considered. In the 
following cases the periods of delay were those indicated in 
connection with the respective citations * 

80 years: Moore vs. Greene, et al., 19 How., 69 ; 

59 years: Hovenden vs. Ld. Annesley, 2 Schoals & 
Lefroy, Ch. Rep.; 

50 years: Beckford vs. Wade, 17 Vesey, 87 ; 
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50 years: U. S. vs. Moore, 12 How., 209 ; 

50 years: Beaubien vs. Beaubien, 23 How., 190 ; 

50 years: Speidel vs. Henrici, 120 U. S., 377 ; 

49 years: Lewis vs. Baird, 3 McLean, 83 (U. S. Cir. 
Ct.); 

44 years: Wetzel vs. R. R. Co., 169 U. S., 237 ; 

43 years: -Underwood vs. Dugan, 139 U. S., 380 ; 

40 years: Jones vs. Turberville, 2 \ esey, 87 ; 

40 years: Russell vs. University, 1 Wheaton, 432 ; 

40 years: Knox vs. Gaddis, 1 App. D. C., 336 ; 

36 years: Powell vs. Murray, 2 Edwards, Ch. 641 ; 

35 years: Ware vs. Galveston Co., 146 U. S., 102 ; 

30 years: Coxe vs. Smith, 4 Johns. Chanc., 271 ; 

25 years: Stearns vs. Page, 7 How., 819 ; 

25 years: Blennerhesset vs. Day, 2 Ball & Beatty, 104 . 

In all of the above cases other circumstances than the mere 
lapse of time are mentioned as the ground of decision, as for 
example, in the first case cited, Moore vs. Greene, the court 
said: 


“In this case, where a bill was filed to set aside titles for 
frauds alleged to have been committed in 1767 , the bill 
does not make out a sufficient case; and the evidence does 
not sustain the facts alleged. In the case of alleged fraud, 
it is true that the statute of limitations does not begin to 
run until the fraud is discovered. But then the bill must be 
specific in stating the facts and circumstances which con¬ 
stitute the fraud: and in the present case, this is not done.” 

The present purpose of these citations is merely to indicate 
what enormous periods of delay are had in mind when the 
courts discuss the question of laches, and to suggest that the 
cases cited, and others like them, cannot be held applicable to 
the case at bar and also, in cases covering such long periods the 
same were not dismissed upon demurrer but were in most of 
those above cited, allowed a hearing on the merits. 

The defense of laches was overruled in the following cases 
under conditions which were not so meritorious as in the case 
at bar: 


57 years: McGee vs. W^elch, 18 App. D. C., 177 5 
50 years: Stackpole vs. Davoren, 1 Brown P. C., 9 ; 
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37 years: Trerelyan vs. Charter, u Cl. & Fin., 714 ; 

35 years: Miller vs. Ash, 156 Cal., 544 : 

30 years: Arden vs. Arden, 1 Johns. Chanc., 313 : 

30 years: Molony vs. L’Estrange, Beatty, 406 ; 

- Wilson vs. Augur, 176 Ill., 561 ; 

27 years: Miles vs. Wheeler, 43 Ill., 123 : 

26 years: Dobson vs. Racey, 3 Sandford, Ch. 60 : 

25 years: Ruckman vs. Corey. 129 U. S., 387 : 

19 years: Gordon vs. Gordon. 3 Svvanston, 400 : 

17 years: Murphy vs. Kirhv, 3 App. D. C., 207 : 

17 years: Purcell vs. McNamara, 14 Vesey, 91 : 

15 years: Staffan vs. Zeust, 14 App. D. C., 200 : 

- Lewis z's. Denison, 2 App. D. C., 387 . 

In Trerelyan vs. Charter, n Cl. & Fin., 714 , the delay was 
37 years after the fraud alleged and the guilty party had been 
dead for 17 years. In this case Lord Cottenham is quoted as 
saying: 

“It does, indeed, become the duty of the court, when 
transactions of long standing are brought before it, most 
anxiously to weigh all the circumstances of the case, and 
to consider what evidence there may have been, which 
from lapse of time may be lost. 

“But beyond this, in cases of fraud, I think time has no 
effect. 

“Were it otherwise, the jurisdiction of the court would 
be defeated, not because the case was not one for its in¬ 
terference, but because the author of the fraud had been 
enabled to continue his deception until such a time had 
elapsed as to prevent the interference of the court. Such 
fortunately, is not the law; and those who may be dis¬ 
posed fraudulently to appropriate to themselves the prop¬ 
erty of others, may be assured that no time will secure 
them in the enjoyment of their plunder, but that their 
children’s children will be compelled by this court to re¬ 
store it to those from whom it had been fraudulently ab¬ 
stracted.” 

In Stackpole vs. Davoren, above cited, an accounting was 
decreed after 50 years’ delay and adverse possession. 

In Molony vs. L’Estrange, above cited, the bill alleging only 
constructive fraud, the delay was 30 years, the injured party 
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had always been aware of his rights until his death, and the 
suit was brought by his heirs; yet relief was granted. 

In Halstead vs. Grinnan, 152 U. S., 412, the court by Mr. 
Justice Brewer held: 

“The length of time during which the party neglects the 
assertion of his rights which must pass in order to show 
laches, varies with the peculiar circumstances of each case, 
and is not, like the matter of limitations, subject to an 
arbitrary rule. It is an equitable defense, controlled by 
equitable considerations, and the lapse of time must be so 
great, and the relations of the defendant to the right such, 
that it would be inequitable to permit plaintiff to now as¬ 
sert them. There must of course have been knowledge on 
the part of the plaintiff of the existence of the rights, for 
there can be no laches in failing to assert rights of which 
a party is wholly ignorant and whose existence he had no 
reason to apprehend.” 


II. 

It appears to be a well settled doctrine, that where fraud is 
specifically alleged in the bill, mere lapse of time however long, 
will not bar relief. In Michoud vs. Giroud, 4 How., 561, 
where an executor's sale was set aside for constructive fraud 
after a lapse of 27 years: Mr. Justice Wayne speaking for the 
court said: 

“There is no rule in equity which excludes the consid¬ 
eration of circumstances, and, in a case of actual fraud, we 
believe no case can be found in which a court of equity has 
refused relief within the lifetime of either of the parties 
upon whom the fraud is proved, or within 30 years after 
it has been discovered or becomes known to the party 
whose rights are affected by it.” 

In Prevost 7 's. Gratz, 6 Wheaton, 481, the court held: 

“It is certainly true, that length of time is no bar to a 
trust clearly established; and in a case where fraud is im- 
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puted and proved, length of time ought not upon princi¬ 
ples of eternal justice, to be admitted to repel relief. On 
the contrary it would seem that the length of time, during 
which the fraud has been successfully concealed and prac¬ 
ticed, is rather an aggravation of the offence, and calls 
more loudly upon a court of equity to grant ample and 
decisive relief.’* 

In Botifeur z's. Weyman, i McCord, 156 (S. Car.), the court 
held: 


“Where there has been a fraud committed by either 
party, the court will do so (re-open accounts) after any 
length of time and even when the person committing the 
fraud is dead.” 

In Warner rs. Daniels, 1 Wood. & M., hi, Mr. Justice 
Woodbury speaking for the court said: 

“Length of time unexplained may sometimes be a bar 
short of the statute of limitations; but if fraud exists, or 
the delay is accounted for, it is no bar.” 

There is a distinction to be drawn between different cases of 
fraud. There is actual fraud and constructive fraud. Some 
frauds grow out of the relations existing between the parties, 
as between attorney and client, members of a partnership firm 
or guardian and ward; there is also fraud on account of mis¬ 
representation by the one party or the other, or in other words 
where the party is trusted and betrays his trust by a direct 
falsehood. The situation as set forth in the bill and admitted 
by the demurrer in the case at bar clearly falls within the last 
case mentioned. With respect to this particular class of cases 
the courts are most severe against the fraudulent party. 
This court in Murphy vs. Kirby, 3 App. D. C., 207, which we 
submit is a parallel case with the one at bar, held: 

“we think the facts alleged in the bill sufficient to excuse 
complainant of delay. Admitting in its full scope the 
soundness of the doctrine that mere ignorance of a right 
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of action will not excuse delay, and that one must exer¬ 
cise proper diligence in all cases, and be charged with the 
knowledge he would have acquired if he had exercised it, 
we can see no room for its application here. Some rela¬ 
tions between persons dealing with each other excuse the 
want of exercise of a care ordinary and proper in others. 
Some frauds do not require active or continuous efforts 
to keep them concealed; they conceal themselves. This 
case presents both phases. The trust relation between the 
parties, strengthened by close family ties, caused the com¬ 
plainant to accept as true that which, he could have proved 
to be false. To charge him with the consequence of his 
confidence in the integrity of his son-in-law and partner is 
virtually to say that it is want of proper care to give confi¬ 
dence under any circumstances; it is to say that complain¬ 
ant was bound to suspect falsehood, treachery and imposi¬ 
tion on the part of the defendant. Such a doctrine would 
be at war with the better impulses of human nature. We 
cannot subscribe to it. In an analogous case, the Supreme 
Court of Missouri (Pomeroy vs. Benton, 57 Mo., 543) 
replies to a like suggestion in the following words; 

Tt is no excuse for, nor does it lie in the mouth of the 
defendant to aver that plaintiff might have discovered the 
wrong and prevented its accomplishment had he exercised 
watchfulness, because this is equivalent to saying, you 
trusted me, therefore I had a right to betray you’.” 

A careful analysis of the statement of facts submitted in the 
case at bar, will show how clearly the reasoning above cited 
is applicable to this case. Indeed, when we continue this trend 
of thought and consider the more intimate blood ties existing, 
that of mother and son, there would be a greater reason to re¬ 
verse the decree in this case and allow the same to be heard 
on its merits. 


In Miller vs. Ash, 156 Calif., 544, we have another case in 
support of the above theory. One in which the facts are very 
similar to those presented in the case at bar. In that case the 
guardian was also the stepfather of the wards, and told them 
that he had never received any property belonging to them, 
which statement the wards believed, when in fact, the guardian 
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had received considerable property belonging to them. The 
wards did not discover the fraud until after 35 years, when the 
guardian told them about it just before his death, but did not 
make any settlement with them. In a suit against the executor 
of the guardian the ward was allowed to recover. 

In Woodbury :s. Hammond, 5 Maine. 332. the court held: 

“The guardian’s liability to account continues until 
final account has been rendered and accepted, unless dis¬ 
charged by the ward after arriving at full age.” 

In French vs. Woodruff, 25 Colo., 339, the court held: 

“Where the rights of innocent purchasers are not in¬ 
volved. and a trustee who has appropriated the estate still 
retains it in his own name, and the delay is due to his con¬ 
cealment of his wrongful acts, equity will not refuse to 
interfere in behalf of the beneficiaries because of laches.” 

In Stephenson vs. Marklev. 66 Atl. Rep., 185 (X. J. Chan.), 
the court held: 

“A guardian receiving property of the ward becomes 
trustee for the ward until a proper accounting is had, and 
the fact that the ward acquires the right to call for an 
accounting at a particular time does not fix such time as a 
period from which either the statute of limitations or 
equitable principles in analogy thereto apply.” 

In Gregg vs. Gregg, 15 X. H.. 190. the court held: 

‘‘The statute of limitations and mere lapse of time fur¬ 
nish no bar to the enforcement of the execution of a trust, 
or of an accounting by a guardian, in the probate court.” 

III. 

What should make it more difficult to sustain the decree 
below is the fact that the case is presented on demurrer. 
Where the bill is demurred to, a more strict rule obtains in 
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favor of the plaintiff than where the full case is before the 
court, and that rule is, in effect, that, in order to sustain the 
demurrer, the bill must show on its face that the plaintiff has 
been inexcusably delinquent in the assertion of his rights. 

This court in McGee vs. Welch, 18 App. D. C., 184, sustain¬ 
ing the above proposition held : 

“Now while it is true that the defense of laches may be 
availed of on demurrer, where it is plain on the face of the 
bill of complaint that there has been undue delay on the 
part of the complainants to assert their rights, and no 
sufficient reason is set forth to excuse such delay, yet it is 
well-settled law that this defense will not be sustained upon 
demurrer, when the bill distinctly charges fraud, and it 
appears that the complainants have instituted their pro¬ 
ceedings within a reasonable time after their discovery of 
the fraud.” * * * “All that we now decide is that in 

our opinion the bill of complaint sets forth a case which 
requires an answer and which should not be disposed of 
on demurrer. It may well be that the defense of laches 
will ultimately be made to appear to be a proper defense, 
and that the bill should be disposed of on that ground 
alone, if no other. But such conclusion, if reached at all, 
should be reached only after the full discovery to be made 
by an answer and after such testimony thereafter as might 
be required and might be available.” 

The rule may generally be stated, that it is not sufficient, in 
order to bring the case within same, that the bill merely shows 
delay, however great, or that the case looks doubtful or even 
suspicious on its face. The facts stated in the bill must be 
such as of themselves raise one or more of the objections here¬ 
tofore mentioned as constituting staleness, the absence of actual 
fraud, particular circumstances which render it unjust to the 
defendant or to third parties that the claim should be asserted, 
change of conditions, intervention of innocent purchasers, full 
knowledge and long acquiescence by the plaintiff in respect to 
his alleged wrong, or some other of the well recognized ele¬ 
ments of laches. 

Several cases in which the courts have sustained a demurrer 
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on the ground of laches, deserve particular mention at this 
point, as the peculiar nature of the cases and the exceptional 
character of the circumstances controlling the action taken give 
them a special significance. Maxwell vs. Kennedy, 8 How., 
210, which seems to be the first case in which a demurrer was 
sustained by the Supreme Court of the United States on the 
ground of laches, was a bill to enforce a judgment obtained 
forty-six years and several months before. No fraud was 
alleged, of course the plaintiff could not pretend to have been 
ignorant of his rights, and there was reason to consider the 
claim barred by the statute of limitations. Langsdale vs. Smith, 
106 U. S., 391, was a bill to redeem a leasehold estate forfeited 
forty-five years before for breach of condition, and for an 
accounting. The claim in both phases was barred on its face, 
the circumstances evinced full knowledge on the part of the 
plaintiff, and no fraud was charged. Quirk vs. Leibert, 12 App. 
D. C., 394, was a case of merely constructive fraud, the delay 
was thirteen years with full knowledge of the facts and implied 
acquiescence on the part of the plaintiff, great increase in value 
of property, death of the original parties and innocent pur¬ 
chasers. Yanhook vs. Frey, 13 App. D. C., 543, is another case 
that falls within the same class. Tersely stated by the court: 

“the bill of complaint, as we have already intimated is re¬ 
markably indefinite and obscure in various particulars 
which it ought to have been easy to state clearly, if there 
was any merit in the complainants’ claim. Two considera¬ 
tions. however, stand out very plain, and must suffice to 
dispose of the bill of complaint. One of these is the stale¬ 
ness of the claim : and the other is that there are not 
proper parties to the bill.” * * * “Some excuse is 

sought to be given in the bill for this extraordinary delay, 
but it is so indefinite and so palpably insufficient that 
counsel have not even referred to it in argument: and we 
need not further refer to it.” 

Norris vs. Haggin, 136 U. S., 386, also deserves mention on 
this subject. The delay had been twenty-five years, the com¬ 
plainant alleged that he had only recently discovered it, other 
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statements however, in the bill showed that his knowledge of 
the alleged fraud reached back at least fifteen years, while sev¬ 
eral other contradictory statements cast suspicion upon his 
veracity and the soundness of his claim; all of which circum¬ 
stances are mentioned by the court in Mclntire vs. Pryor, 173 
U. S., 58, as explaining the decision. Attention is also called 
to the following cases where it will be observed after careful 
study that there were other circumstances than the absence of 
actual fraud; the fact that the claim is barred by the statute is 
mentioned in several; and in others there were other consid¬ 
erations of the character before indicated as constituting ob¬ 
jections to the maintenance of an equity suit: 

Speidel vs. Henrici, 120 U. S., 377: 

Phillippi vs. Phillippe, 115 U. S., 151; 

Abraham vs. Ordway, 158 U. S., 416; 

Bank vs. Dispatch Co., 149 U. S., 436; 

Coddington vs. R. R. Co., 103 U. S., 409; 

Taylor vs. Holmes, 127 U. S., 489: 

Bank vs. Carpenter, 101 U. S., 567; 

Cammack vs. Carpenter, 3 App. D. C., 219; 

Hudson vs. Wheeler, 34 Texas, 356. 

On the other hand, to show how lenient courts have been to 
plaintiff in construing this rule, attention is called to the fol¬ 
lowing cases: In McDowell vs. Charles, 6 Johns. Chanc., 132, 
where Chancellor Kent refused to sustain the demurrer to a 
bill to enforce a bond after nineteen years’ delay, no fraud 
being alleged. Murphy vs. Kirby, 3 App. D. C., 207, where 
a demurrer was overruled to a bill for an accounting after a 
delay of seventeen years. In Gunton vs. Carroll, 101 U. S., 
426, a demurrer was overruled though the bill showed a delay 
of thirty years, and knowledge on the part of the plaintiff for 
four years. In Bailey vs. Glover, 21 Wallace, 342, a demurrer 
was overruled though the bill showed on its face that it was 
brought after the statutory period, on the ground that the fraud 
was a concealed one. A comparison of this case with the one 
presented by this bill will show that the averments of lack of 
knowledge on the part of the complainant was not as clear, 
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nor the circumstances of excuse as convincing. In Lewis rs. 
Denison. 2 App. D. C., 387. a case on the law side of the court, 
this court held: 

“we must hold that the court erred in sustaining the de¬ 
murrer to the replication. If it be made to appear on the 
trial that the defendant kept the fraud concealed after 
perpetration, and that therefore plaintiff did not discover 
it, nor discover any facts sufficient to put him on inquiry, 
which if followed with ordinary diligence would have led 
to its discovery, until within three years before the time of 
filing his suit, the statute of limitations will he no bar to 
his recovery." 

In fact, after a diligent research of the authorities on this 
subject bv counsel, no case has been found in which a bill has 
been dismissed where actual fraud was alleged, or the case 
brought within the statutory period of limitations, where the 
case was decided on demurrer. 

In the opinion of counsel the law on this subject is clearly 
and concisely stated by the court in the cases of Sheldon rs. 
Packet Co., 8 Fed. Rep., 769, where the delay was beyond the 
statutory period and there were no averments as to when the 
fraud was discovered and no showing of diligence. In over¬ 
ruling the demurrer. Mr. Justice Harlan said: 

\ 

“I do not think relief should be denied even if it ap¬ 
peared that the complainants might have applied for relief 
at an earlier date, when the frauds complained of were 
first discovered. The court should not assume or infer un¬ 
reasonable delay, after such discovery, from the isolated 
fact that the fraud was committed several years before the 
commencement of the suit. It is consistent with the bill 
that the fraud and the facts constituting the fraud were 
not discovered until sometime after they were committed. 
If the doctrine of laches or lapse of time can ever be ap¬ 
plied in a suit as to which there is a statute of limitations 
prescribing the period within which a suit may be com¬ 
menced, a demurrer insisting upon lapse of time short of 
the statutory period should not be sustained, unless the bill 
on its face, without resorting to inferences, makes a clear 
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case of unreasonable delay, upon the part of the complain¬ 
ants, after the discovery of the fraud charged.” 

/ 

And again, in holding that a demurrer to the bill should be 
overruled, Mr. Justice Miller, in Bailey vs. Glover, 21 Wall., 
342, said: 

“In suits in equity where relief is sought on the ground 
of fraud, the authorities are without conflict in support of 
the doctrine that, where the ignorance of the fraud has 
been produced by the affirmative acts of the guilty party, 
in concealing the facts from the other, the statute will not 
bar relief, provided suit is brought within proper time 
after discovery of the fraud. We also think that in suits 
in equity the decided weight of authority is in favor of the 
proposition that, where the party injured by the fraud 
remains in ignorance of it without any fault or want of 
diligence on his part, the bar of the statute does not begin 
to run until the fraud is discovered, though there be no 
special circumstances or efforts on the part of the party 
committing the fraud to conceal it from the knowledge of 
the other party.” * * * “To hold that by concealing a 

fraud, or by committing a fraud in a manner that it con¬ 
cealed itself until such time as the party committing the 
fraud could plead the statute of limitations to protect it, 
is to make the law which was designed to prevent fraud the 
means by which it is made successful and secure.” * * * 

“We hold that, when there has been no negligence or laches 
on the part of the plaintiff in coming to the knowledge of 
the fraud which is the foundation of the suit, and when 
the fraud has been concealed, or is of such a character 
as to conceal itself, the statute does not begin to run until 
the fraud is discovered by, or becomes known to, the party 
suing, or those in privity with him.” 

And finally in Pence vs. Langdon, 99 U. S., 578, the court 
held: 


“Acquiescent and waiver are 'always questions of fact. 
There can be neither without knowledge. The terms im¬ 
port this foundation for such action. One cannot waive or 
acquiesce in a wrong while ignorant that it has been com¬ 
mitted. There must be knowledge of facts which will 
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enable the party to take effectual action. Nothing short 
of this will do. He may not wilfully shut his eyes to what 
he might readily and ought to have known. When fully 
advised, he must decide and act with reasonable dispatch. 
He cannot rest until the rights of third persons are in¬ 
volved and the situation of the wrongdoer is materially 
changed. Under such circumstances, he loses the right to 
rescind and must seek compensation in damages. But the 
wrong-doer cannot make extreme vigilance and prompti¬ 
tude conditions of rescission. It does not lie in his mouth 
to complain of delay unaccompanied with acts of owner¬ 
ship and by which he has not been affected. The burden 
of proving knowledge of the fraud and the time of its dis¬ 
covery rests upon the defendant/’ 

In view of these principles, the authorities cited in support 
of them and of the fact that the bill discloses none of the recog¬ 
nized elements of laches, it is submitted that the decree below 
should be reversed. 

Jno. A. Thompson, 
Andrew Wilson, 

Attorneys for Appellant. 
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Court of Appeals of the District of Colombia. 


Marion M. Fowler, Appellant, 

vs. 

Susannah Fowler, Susannah Fowler, [-No. 2382. 
Guardian, and Susannah Fowler, Trustee, 

Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT. 

The appellant’s statement is so diffuse, being nothing 
more than a practical repetition of the bill, that the fol¬ 
lowing is deemed necessary in the interest of clearness: 

This is a bill for an accounting and discovery. The ap¬ 
pellee is sued in her own right, as trustee and as guar¬ 
dian. She is not sued as administratrix. 

The bill does not aver in what capacity or how the ap¬ 
pellee became trustee or the source of her appointment. 

The plaintiff (appellant here) avers that the defendant 
(appellee here) is his mother and the nine other defendants 
his brothers and sisters ; after reciting the respective resi¬ 
dences of the parties he states that his father, the late 
James I. Fowler, departed this life intestate in the District 
©f Columbia, August 11,1873, leaving appellee, his widow* 
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and thirteen children, and that at the time of his father’s 
death he was twelve years old. 

The bill does not state why all the children are not 
named defendants or account for their absence. 

In the fifth paragraph of the bill the appellant recites 
that his father died, seized and possessed of certain real 
estate, and of personal property of the value of $749 ; that 
appellee was appointed administratrix of the estate of his 
father September 2, 1873, and also guardian of all the 
children aforesaid, excepting Walter, Annie and James E. 
Fowler ; that she filed her first and final account as admin¬ 
istratrix November 24, 1874, showing over payment by 
her in said account of $707.36, and also on the same day 
filed her guardianship account, showing over payment of 
$346.08. And then there are recited numerous real estate 
transactions in which the appellee’s name appears. 

In the forty-eighth paragraph of the bill there is an alle¬ 
gation by appellant that the defendant (not naming which 
one, however) holds title to certain property averred to 
have been purchased in whole or in part by funds of the 
estate of James I. Fowler, and that the defendant holds 
them in trust for his father’s heirs ; and that certain shares 
in a building association and other real estate are also thus 
held by her as trustee. 

The appellant then proceeds to set forth that large sums 
of money were paid from time to time to liis father’s heirs ; 
that upon arriving at his majority (which was in 1882), he 
asked the defendant (not stating whom) to make an account¬ 
ing of the property received from his father; that she in¬ 
formed him that the estate had been spent and that she 
had no part of it ; that upon information and belief he 
avers the statement aforesaid is untrue ; that he relied 
upon the statement of his mother aforesaid until about 
three months preceding the filing of the suit, and in an in¬ 
definite and uncertain manner sets forth his supposed dis* 
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covery ; no allegation is made as to the nature of the trans¬ 
action in which he was solicited to give quit claim deed or 
whether it related to any property in which he as an heir 
had any legal or equitable title ; he also states that he has no 
means of ascertaining the information he seeks and is enti¬ 
tled to discovery, and exhibits certain interrogatories to the 
appellee for answer, but does not aver that the appellee pos¬ 
sesses the knowledge sufficient or at this late day is able to 
answer, or that he does not already possess the information, 
or that he has any right thereto. 

The prayers of the bill could not be granted on the case 
made thereby. 

The attention of the Court is called to the third prayer, 
which is so broad and indefinite as to be susceptible of the 
construction that injunction against the sale of any prop¬ 
erty of the appellee in her own right no matter how ac¬ 
quired is sought. 

The fourth prayer seeks an accounting against the ap¬ 
pellee as administratrix, in which capacity she is not sued, 
and of an accounting as guardian, of which the Probate 
Court has exclusive jurisdiction, especially in the absence 
of any averment of inadequacy of the relief obtainable 
there. 

ARGUMENT. 

The Trial Court did not err in sustaining demurrer to 
the amended bill, and dismissing the bill when appellant 
elected to stand thereon. 

While the law of the case is familiar to the Court, yet 
counsel for the appellee deem it proper to refer briefly to 
the principles laid down by the Supreme Court of the 
United States in cases not dissimilar to the one now before 
this Court for review. 

In Wagner, et al, vs . Baird et al, 7 Howard (48 U. S.) 
234, the Court said: 
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“In cases of concurrent jurisdiction, couits of equity 
consider themselves bound by the statutes of limita¬ 
tions which govern courts of law in like cases; and 
this rather in obedience to the statute, than by anal¬ 
ogy. In many cases they act upon the analogy of the 
limitations at law; as where a legal title would in 
ejectment be barred by twenty years’ adverse posses¬ 
sion, courts of equity will act upon the like limita¬ 
tion, and apply it to all cases ol relief sought upon 
equitable titles or claims touching real estate. 

But there is a defense peculiar to courts of equity, 
founded on lapse of time and the staleness of the 
claim, where no statute of limitations directly governs 
the case. In such cases courts of equity often act 
upon their own inherent doctrine of discouraging, for 
the peace of society, antiquated demands, by refusing 
to interfere where there has been gross laches in prose¬ 
cuting rights, or long acquiescence in the assertion of 
adverse rights. 

A court of equity will not give relief against con¬ 
science or public convenience where a party has slept 
upon his rights. ‘Nothing, says Lord Camden (4 Bro. 
Ch., R. 640) can call forth this court into activity but 
conscience, good faith and reasonable diligence; when 
these are wanting, the Court is passive, and does noth¬ 
ing.’ Length of time necessarily obscures all human 
evidence, and deprives parties of the means of ascer¬ 
taining the nature of original transactions; it oper¬ 
ates by way of presumption in favor of the party in 
possession. Long acquiesence and laches by parties 
out of possession are productive of much hardship and 
injustice to others, and cannot be excused but by show¬ 
ing some actual hindrance or impedunent caused by 
the fraud or conceahnent of the party in possession, 
which will appeal to the conscience of the Chancellor. 
The party guilty of such laches cannot screen his title 
from the just imputation of staleness merely by the 
allegation of an imaginary impediment or technical 
disability. This doctrine has been so often asserted 
by this Court that it is unnecessary to vindicate it by 
argument,” 
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In Halstead vs. Grinnan, 152 U. S., page 412, the Court 
said: 


“When a party comes into Court (Equity) and asserts 
that he has been for many years the owner of certain 
rights, of whose existence he has had full knowledge 
and yet has never attempted to enforce them, there is 
a strong persuasion that, if all the facts were known, 
it would be found that his alleged rights either never 
existed, or had long since ceased. We have had be¬ 
fore us lately several cases in which this defense has 
been presented, and in which the Rules determining 
it have been fully stated and its value clearly demon¬ 
strated. Hammond vs. Hopkins, 143 U. S. 224, and 
cases cited in the opinion; Felix vs. Patrick, 145 U. S. 
317; Foster vs. Mansfield et al 146 U. S. 88; Johnston 
vs. Standard Min. Co. 148 U. S. 360. The length of 
time during which the party neglects the assertion of 
his rights, which must pass in order to show laches, 
varies with the peculiar circumstances of each case, 
and is not, like the matter of limitations, subject to an 
arbitrary rule. It is an equitable defense, controlled 
by equitable considerations, and the lapse of time 
must be so great, and the relations of the defendant to 
the rights such, that it would be inequitable to permit 
the plaintiff now to assert them. There must, of 
course, have been knowledge on the part of the plain¬ 
tiff of the existence of the rights, for there can be no 
laches in failing to assert rights of which a party is 
wholly ignorant, and whose existence lie had no reason 
to apprehend. And yet, as said by Mr. Justice Brown, 
speaking for the Court in Foster vs. Mansfield, supra. 
‘The defense of want of knowledge on the part of one 
charged with laches is one easily made, easy to prove 
by his own oath, and hard to disprove; and hence the 
tendency of courts in recent years has been to 
hold the plaintiff to a rigid compliance with the law 
which demands, not only that he should have been 
ignorant of the fraud, but that he should have used 
reasonable diligence to have informed himself of all 
the factsy 


6 


Iu Badger vs. Badger (2 Wall, 87), 69 U. S. 95 the 
Court said : 

‘‘The party who makes such an appeal should set 
forth iu his bill specifically what were the impedi- 
ents to an earlier prosecution of his claim ; how he 
came to be so long ignorant of his rights, and the 
means used by the respondent to fraudulently keep 
him in ignorance; and how and when he first came to 
a knowledge of the matters alleged in the bill ; other¬ 
wise the Chancellor may justly refuse to consider his 
case, on his own showing, without inquiring whether 
there is a demurrer or formal plea of the Statute of 
Limitations, contained in the Answ r er. 

“The bill in this case is entirely defective in all 
these respects. It is true, there is a general allegation, 
that the fraudulent acts were unknown to complain¬ 
ant till within five years past, w'hile the statement of his 
case show’s clearly that he must have known or could 
have known, if he had chosen to enquire at any time 
in the last thirtv vears of his life, every fact alleged 
in the bill.” 

To the same effect are ; 

Clarke vs. Johnson, 18 Wallace 493. 

Crosby (Hume) vj. Beale, 17 Wallace 336. 

West vs. Smith, 101 U. S. 263. 

Simmons, et al., vs. Doran, 142 U. S. 417, 439, 440. 

Wetzell vs. R. R. Co. 169 U. S. 237. 


In Hardt vs. Heidweyer, 152 U. S. 547, the Court said : 

“ It is well settled that a party who seeks to avoid 
the consequences of an apparently unreasonable delay 
in the assertion of his rights on the ground of igno¬ 
rance must allege and prove, not merely the fact of 
ignorance, but also when and how knowledge was ob¬ 
tained, in order that the Court may determine whether 
reasonable effort was made to ascertain the facts. 


/ 

Thus, in Stearns vs. Page, i Story, 204, 215, 217, Mr. 
Justice Story observed : 

‘General allegations that there has been fraud, or 
mistake, or concealment, or misrepresentations, are 
too loose for purposes of this sort. The charges must 
be reasonable, definite, and certain as to time, and oc¬ 
casion, and subject matter. And especially must 
there be distinct averments of the time when the 
fraud, mistake, concealment, or misrepresentation was 
discovered, and how discovered, and what the discov¬ 
ery is; so that the Court may clearly see, whether, by 
the exercise of ordinary diligence the discovery might 
not have been before made. For, if by such diligence 
the discovery might have been before made, the bill 
has no foundation on which it can stand in equity, on 
account of the laches * * * 

To the same effect are : 

Landsdale vs. Smith, 106 U. S. 391, 394. 

Hammond vs. Hopkins, 143 U. S. 224. 

Felix vs. Patrick, 145 U. S. 317, 332. 

In Wetzel vs. Minnesota Railway Co., 169 U. S. 237, 
the Court said : 

“When the minors became twenty one years of age, 
then, if not before, the exercise of diligence became 
incumbent upon them. It was their duty to have in¬ 
formed themselves and to have acted”. 

This Court in Cammack vs. Carpenter, 3 Appeals, 219? 
said. 

“It is well settled that laches and undue lapse of 
time constitute a good defense in Equity, and one that 
may be availed of by demurrer to the bill”. 

Citing Supreme Court of United States cases. 

Tested by the rules and principles laid down in these 
controlling cases, especially the one in 152 U. S. 547, how 
could the bill stand against Demurrer ? 
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The appellant admits knowledge of his supposed rights 
thirty years ago when he became of age and makes no 
averment that during the past thirty years he made any 
effort to ascertain the knowledge he now seeks until shortly 
prior to filing of the suit during which time it is fair to 
say from the record his mother has become an old woman. 

Effort is made by the appellant, who is now 51 years 
of age, but in an indefinite manner, to charge, solely on 
information and belief, fraud on the part of his old mother, 
but nowhere in the record is there any recital of facts 
showing or even hinting at fraud or deception and no 
direct charge thereof. The bill sets forth many im¬ 
material and unimportant allegation but there is contained 
in the bill no direct allegations that any means of any sort 
were adopted by the appellee by which plaintiff was mis¬ 
led, deceived or kept in ignorance of his supposed rights. 

The bill shows, on the contrary, that only on one 
occasion did appellant talk to his mother regarding his 
supposed rights until shortly prior to filing of the suit and 
that was 30 years ago, yet it would appear from the bill 
that he was familiar all the while with the transactions 
recited therein but made no further effort to acquaint him¬ 
self with the details. With the knowledge and information 
he possessed it required only slight diligence on his part to 
obtain the information he seeks at this late day if he was 
entitled to it. 

Nowhere in paragraphs 1 to 51, inclusive, is any allega¬ 
tion made that the appellant did not have knowledge of all 
the matters referred to therein prior to and since his ma¬ 
jority. 

The allegations of paragraphs 6 to 51, inclusive, are mat¬ 
ters of public record and appellant is bound thereby. 
Quirk vs. Liebert, 12 Appeal D. C. 400. 

There is no allegation that the appellee ever became 
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seized of the estate, either in her own right as Trustee, or 
as Guardian. 

There is no averment that the appellant did not always 
have knowledge of the allegation contained in first sen¬ 
tence of the 52nd paragraph of the bill. 

There is no allegation that the appellee received any 
property from her husband belonging to the appellant 
either in her own right as Guardian or as Trustee. 

There is an allegation in the 52nd paragraph based solely 
on information and belief that the appellee had received 
a large amount of money from the estate but it is not stated 
for what purpose she received it, the amount thereof, 
when she so received it, nor the source from whence it 
came. 

In the case at Bar there is 110 allegation by the appellant 
of any fraudulent concealment, hindrance or impediment 
on the part of the appellee to his ascertainment of his 
supposed rights nor to his institution of any judicial pro¬ 
ceeding in enforcement thereof, nor is there any direct 
allegation that the statement alleged to have been made 
by his mother, the appellee, thirty years ago when he 
attained his majority was untrue—this vital allegation in 
its last analysis, made as it is merely upon information and 
belief, with no statement of the sources thereof, amounts 
to nothing more than a mere suspicion or surmise. 

If the appellant has any remedy the Probate Court is 
open to him and if he is barred by limitation in that Court 
that situation, if it exists, does not entitle him to go into 
Equity, certainly not upon any such nebulous showing as 
is attempted to be made in the bill in this cause. 

Cummings vs. Baker, 196 U. S. 189. 

This principle has recently been most felicitously stated 
in the case of Roller vs. Clark, decided at the February 
term but not yet officially reported. 
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Nowhere in the bill does there appear any allegation 
showing by what method the appellee could divest the heirs 
of her husband of title to real estate and make valid sale 
thereof; the allegation is that appellant’s father died intes¬ 
tate and the property descended to his heirs at law named. 

This case is another illustration of the idea which seems 
so prevalent that when one has lost his rights in all other 
Courts he can invoke a sort of sympathetic jurisdiction 
in Equity. 

It is respectfully submitted upon the record. The decree 
below was right and should be affirmed. 


George C. Gertman, 
John Ridout, 

Attorneysfoy Appellee. 
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